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DEFAMATION AND LIBEL LAWS 
Grievance 

MR J.N. HYDE (Perth) [9.25 am]:  My grievance is to the Attorney General.  Apart from the top left-hand 
corner of our flag and snow-proof sloping roofs on Western Australian houses, one of the more quaint practices 
this State has carried over from its colonial days are the laws on verbal defamation and written libel.  Western 
Australia’s defamation laws are curtailing free speech and stopping the media from being an effective watchdog 
over big business and government.  Defamation and libel laws in WA inhibit free speech and give extra 
protection to those with the money and power to use the laws.  If the aim of defamation laws is to protect 
reputations, then they have failed to protect those of the powerless and the impoverished, while bolstering a 
mirage of benevolence around the powerful. 

A number of reports have been made on defamation in this State, yet we have seen very little action through 
Parliament.  Given the Attorney General’s strong track record of enacting change in this current Parliament, I 
believe it is time that the Government made a commitment to take action in this area.  Clearly, there is a major 
disparity between the United States’ legal approach to defamation and our British-sired system.  Having worked 
as a journalist in Britain, the US and Australia, it is obvious to me that the truth of an issue has very little to do 
with when, where and how one can publish.  The reality is that a majority of defamation cases in this State are 
vanity issues.  The rich, the powerful and the pompous feel aggrieved and slighted; they have the financial 
resources and access to a legal system; and they are able to consume the public resources of our Supreme Court 
with the same gravity as a murder case or major corruption trial.  Can we justify six days of the Supreme Court’s 
time being taken up by a spat over defamatory comments in a letter objecting to a bloke being granted 
membership of a golf club, which ended up earning $7 500 for the plaintiff?  I do not deny that in a minority of 
cases a politician or a captain of commerce has had his reputation mischievously and maliciously maligned.  
However, there are negligible examples of people’s reputations - and, more importantly their earning capacity 
and personal safety - having been terminally destroyed. 

All good government is a balancing act to enshrine freedoms and provide protection.  I argue that the balance in 
WA is tilting heavily against freedoms.  As WA parliamentarians, we are clearly public figures and, as public 
figures, we need to show leadership and welcome less legal protection for our “reputations”.  I argue that in our 
pluralist media and the age of the Internet, encouraging a diversity of opinion is much easier.  It no longer 
happens that reputations and fortunes are won and lost on the say-so of an editorial in the daily paper, if it ever 
did. 

If new legislation can give a clearer and more stringent definition of what constitutes defamation, then economic, 
social and cultural benefits to our modern community will ensue.  If the media have access to printing and 
reporting more opinion, evidence and supposition, then there must also be a requirement for fairer reporting.  I 
certainly advocate that defamation could be extinguished when a public figure is given equal opportunity to 
quickly rebut an accusation.  In cases in which such an accusation was later deemed to be totally wrong, then an 
automatic and equal right of reply could be legislated.  I believe that limited privilege - that is, exemption from 
defamation liability - should be extended from just words spoken and reported in these Chambers and courts.  
The entire parliamentary precinct, electorate offices, local government offices and public community meetings, 
as well as newspaper offices, should all be exempt.   

Local government needs clear inclusion.  As a mayor, I attended many meetings at which residents gave 
opinions that clearly breached our current interpretation of defamation.  Like other public figures, I have had 
outright lies spoken about me in public and sometimes repeated in the media.  As long as I have equal - and the 
reality is that, as public figures, we have more than equal - access to the public arena and the media, the 
community is soon able to judge what is fair criticism and what is scurrilous muckraking.  In Western Australia, 
given our sense of fair play, throwing mud usually backfires.  However, that right to free speech in good faith, 
even when a person is wrong, helps to make our community more transparent, less corrupt and more functional. 

Good people who get involved in local government, community groups, environmental organisations, churches 
and unions should not be intimidated by the threat of defamation.  Yet how often do we see the worst human 
foibles exposed as a sailing club’s members get slighted at a trophy presentation, whist players come near to 
fisticuffs, and their Queen’s Counsel are at 40 paces.  We may snicker as the moral, holier-than-thou, pompous, 
affronted alleged victim is exposed in a defamation case as a brothel-using, gin-tippling gambler with an erectile 
dysfunction; yet surely our theatres and televisions should be the medium for farce, not our expensive court 
systems. 

I have recently chaired a security of payments inquiry in the building industry.  We are now looking at 
legislation for a new regime whereby disputes between contractors and subcontractors can be taken out of the 
Supreme Court and into quicker, cheaper adjudication.  I suggest that an adjudication system would be a much 
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more suitable way to resolve most defamation claims, rather than the highest court in our State.  A fairer, 
cheaper, more accessible adjudication system would also allow full access to genuinely defamed people who do 
not have the money or power to assert their real rights in our current expensive legal system.   

MR J.A. McGINTY (Fremantle - Attorney General) [9.32 am]:  I thank the member for Perth for raising this 
matter.  I agree very much with the sentiments he expressed in the issues that he has raised this morning.  
Defamation law is substantially anachronistic, both in terms of its substantive content and also its procedures as 
it applies in the Supreme Court.  The only significant reform of defamation law in this country in recent years 
has come courtesy of the High Court in a series of freedom of speech cases, involving in all cases politicians - 
Theophanous, Stephens and Lange - which have substantially taken away the right of politicians, or people who 
hold public office, to sue for defamation.  The High Court has made it clear that if people want to run for public 
office, they must expect a robust debate and criticism of what they do, and that is essential for our democratic 
processes to operate. 

In Western Australia, we have been encouraged by moves in New South Wales to reform its defamation laws.  
Although over many years, both at a national level and in Western Australia, the Law Reform Commission has 
looked at this issue, it has always proved to be too hard and been put in the too-hard basket.  We intend to 
change that.  To that end, I have appointed an expert committee, chaired by Wayne Martin, QC.  Other members 
of the committee are Dr Gail Phillips, associate professor at Murdoch University; Brian Rogers, the editor of The 
West Australian; Mr Paul Murray, a media commentator and radio host; and Ms Roslyn Affleck, my principal 
policy officer.  Those people will report to me early in the new year on reform of defamation law in Western 
Australia.  It is always a question of achieving balance between the reputation of an individual and the right to 
free speech.   

I will give the House three recent examples of the way in which defamation law has, in my view, been abused in 
Western Australia and that highlight the need for reform.  In 1998 Heytesbury Holdings Pty Ltd sued the City of 
Subiaco for libel contained in a press release that was the subject of limited publication.  The council wrongly 
named Heytesbury Holdings in its attack over rent and rates owed to the council.  In fact, it was Heytesbury 
Properties Pty Ltd, a subsidiary of Heytesbury Holdings, that was the lessee of the property concerned and owed 
the claimed rent and rates.  The judge found that even though a parent company exercised control over its 
subsidiary, this did not justify treating the subsidiary’s acts as being those of the parent.  There were nine days of 
hearing in the Supreme Court of Western Australia, and Heytesbury Holdings was awarded the paltry sum of 
$5 000.  While a corporation may not be awarded damages for injured feelings, it may receive an award of 
general damages in order to repair damage caused by injury to its business or trading reputation.  This, I believe, 
raises squarely the question of whether defamation laws should be there to protect personal reputation or to be 
used in a commercial sense by corporations to advantage themselves either by silencing their critics or to achieve 
an award of damages.  The view taken by the Supreme Court, after, in my view, nine wasted days of hearing, 
illustrates that this issue should be reviewed.  We are also all aware of corporations using defamation law to 
silence their critics in environmental and other community-based matters.  I believe that is an abuse of process.  

The second case to which I will refer briefly is that of Brown v Marron, a case this year that involved 
membership of the Cottesloe Golf Club.  Brown had applied to join the Cottesloe Golf Club, of which Marron 
was a member.  When Marron heard of the application, he wrote a letter of objection to the club, as is allowed 
under the rules.  However, the letter included numerous allegations against Brown, including references to 
criminal behaviour, unethical business behaviour etc.  The judge found that most of these claims were 
defamatory.  This case took six days of hearing in the Supreme Court of Western Australia, and Brown was 
awarded again the paltry amount of $7 500 as damages for defamation.  The judge in his ruling said that the 
defamation was not the most serious, the extent of the publication was limited, and there was no evidence of 
harm to reputation.  However, the plaintiff was entitled to be compensated for the grief and agony that the words 
caused him.  The judge also acknowledged an absence of spite or ill will, in the strict sense, by the defendant, 
and described his actions as unwise.  According to the judge, the damages were higher than might otherwise 
have been the case because of the defendant’s refusal to apologise. 
That case raises two very important issues.  The first is that in my experience, albeit limited in this area, most 
defamations that occur are more in the nature of petty insults, barbs and jibes directed at people, rather than 
substantive harm to reputation.  The time of the Supreme Court and a vast amount of taxpayer resources should 
not be wasted in providing a well-heeled plaintiff, whether it be a corporation or an individual, with access to the 
courts to use those facilities in that way.  The second issue is that this matter could have been resolved with a 
retraction - a publication of an apology or something of that nature.  As the judge observed, the limited damages 
that were awarded were higher than would otherwise have been the case because of the refusal to apologise. 
We need to structure a system that can incorporate a setting straight of the record, an apology and things of that 
nature, rather than four or five years later looking at some personal enrichment that might add a swimming pool 
to the backyard or something of that nature.  If it is about personal reputation, we should be about setting the 
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record straight and, if necessary, having a public apology at an earlier stage in the proceedings.  That is not the 
way in which our procedures operate currently.  

Finally, in the case of Cohen v McEvoy in 2001, words were spoken by a councillor at an informal council 
meeting that suggested that a ratepayer who was in dispute with the councillor would no longer be a problem 
because he had been thrown out of his unit for not paying rent.  Mr Cohen was a local businessman as well.  In 
addition to the statement suggesting eviction being untrue, he claimed that it had caused harm to his business as 
he had lost credit arrangements with another business party who had heard about the claim that he could not pay 
his rent.  There was a two-day hearing in the Supreme Court.  The judge found that the words spoken about Mr 
Cohen were defamatory, but dismissed the claim on the basis that the informal council meeting attracted 
privilege. 
People who go into public life, whether it be in the business arena or in a political arena, should not be so 
sensitive about these matters, and that is another area in which I believe reform is overdue.  
 


